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Abstract in original language:

Tento gFispsvek se zabyva nastinim pravniho progedi vCinské lidové republice z pohledu
zahranénich investic.Cina se stalalenem WTO v roce 2001 a méa povinnost dodrZovat
zavazky vyplyvajici Zlenstvi. V pravni rovia to vyustilo ke zminé pravni apravy v celé
fad® zakori upravujicich zejména oblast obchodu, dani a oghdrsevniho vlastnictvi.
Prvni ¢ast gispivku se zamuje na pravni Upravu dopadajici na regulaci zabnach
investic. Nasledujici dv ¢asti se stréné zminuji 0 oblastech, které jsou pro zahtami
investory navysost aktualni:itavé pravo a ochrana prav dusevniho vlastnictvi.
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Abstract:

This contribution deals with the legal environmémt foreign investments in the People's
Republic of China. China became the member of thEOWh 2001 and as a member is
required to perform duties and obligations. In file& of legal framework, it has resulted in
new enacted laws or amendments to laws on trages &nd intellectual property rights. The
first part of this article is focused on legal frawork for foreign direct investments. The
following two parts deal briefly with issues whiahe relevant for foreign investors: the tax

law and the protection of intellectual propertyhtisy /IXBiIE X EEFTFHEREEDLEA
RHEMNE (LEEH: PE ) WEERR, PEE200 1 EMAHRARZEHL ; H
ERERRAE , BAXBIFEMMERIRE, FHEZERT , PECLHIERBXK
TEXES., BRAAR=RHMEXER, XRBREXHNE—PrEILRINBEER
BHERER, 2ENANTEEBNTEABRAEZFEHEXHEIE : BEMAR™
PR,
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INTRODUCTION

The level of foreign direct investments in the Heap Republic of China has risen
dramatically in 1980's as a result of the ,openrtigmlicy. China has become the main
destination for foreign investors willing to investto various sectors, including investors
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from European Union countriéddowever, the appropriate legal provisions hade@bacted
in order to attract foreign investors seeking foportive laws and favorable conditions for
doing business in China, and to ensure their ister@nd rights.

China became the 143rd member of the WTO on Decefrthe?001. China as a member is
required to perform duties and obligations, whiaklude especially important regime of
national treatmentThe domestic and imported goods are treatedahme svithout the mean
of discrimination; the same is applicable to foreigvestors and foreign companies in China
etc.

In the field of legal framework, China’s accesstonthe WTO has resulted in new enacted
laws or amendments to economic laws, laws on edelbl property rights and tax laws.

This contribution deals with the basic overviewexal environment for foreign investments

in China. It focuses on the laws on foreign invesits, the forms of foreign investments such
as joint ventures and foreign wholly owned entesgariFurthermore, 1 am briefly dealing with

two concerned issues — the tax law and the protedii intellectual property rights.

1. LAWS ON FOREIGN INVESTMENTS

The foreign investments in China enjoy protectiatoading to the legal provisions of
China’s laws. On constitutional level, Article 18 ©hina’s Constitutional Law states that
.1he People's Republic of China permits foreign eeptises, other foreign economic
organizations and individual foreigners to investGhina and to enter into various forms of
economic co-operation with Chinese enterprises atigder economic organizations in
accordance with the law of the People's Republi€luha. All foreign enterprises and other
foreign economic organizations in China, as wellj@sat ventures with Chinese and foreign
investment located in China, shall abide by the tdwhe People's Republic of China. Their
lawful rights and interests are protected by the laf the People's Republic of China.”

The specific provision calling for foreign investmg protection is incorporated into Article
2 of the Law of the People's Republic of China dnn€se Foreign Equity Joint Ventures:
»The Chinese Government protects, in accordancé whe law, the investment of foreign
joint ventures, the profits due to them and theheo lawful rights and interest in a joint

venture, pursuant to the agreement, contract antitlas of association approved by the
Chinese Government. Joint ventures shall followpttowvisions of the laws and regulations of
the People's Republic of China in all their aciegt”

A Chinese foreign venture is an enterprise whiobstsiblished in China according to the laws
of China and in which foreign investors share imt @a in whole rights of controlling the

! The main investors from EU countries in orderhe value of realized investments are the Unitedy#lim,
Germany and France. These 3 countries are condideye,Top 15 Investors in China“. According to the
statistics data of 2007, the United Kingdom: 5884dliced projects in value of 14,781 billion USD;r@any:
5886 projects in value of 14,176 billion USD; Fran@ 539 projects in value of 8,271 billion USD gse
http://www.fdi.gov.cn/pub/FDI_EN/Statistics/AnnuadisticsData/AnnualFDIData/FDIStatistics,2007/t200
17_104763.htm). In 2007, the foreign direct invessttrfrom European Union has been realized in 238jegts

of total value of 3,83838 billion UsD (see
http://www.fdi.gov.cn/pub/FDI_EN/Statistics/AnnuadisticsData/AnnualFDIData/FDIStatistics,2007/t200
17_104784.htm). Further information and statistieailable at http://www.fdi.gov.cn/pub/FDI_EN/defaltm.
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enterprise, depennding on the proportion of thatalpvested in the venture. It has the
following legal characteristics:

- ltis established in China, according to the laWw€loina.
- Part or all of the capital is invested by foreigner

- Foreigners enjoy part or in whole the power to marthe venture.

The National People’s Congress adopted in July B&%irst law dealing with the foreign
investments in China — the Law of the People’s Répwf China on Chinese Foreign Equity
Joint Ventures. Later, in 1986 the Law of the PespRepublic of China on Foreign Wholly
Owned Enterprises and in 1988 the Law of the PéogRepublic of China on Chinese
Foreign Contractual Joint Ventures were promulgatédhat time, there was no other form
of enterprise legislation in China.

In context, the contracts such as Chinese foreggntye joint ventures and Chinese foreign
contractual joint ventures performed in China awe eligible for choice of law made by the
parties. The mandatory rules must be applied. Toereunder Article 126 (2) of the Contract
Law?®, the Chinese laws exclusively apply to the consraserformed in China. The
application of Chinese laws is required and no ifprdaw may touch any part of the
contractual obligations. Otherwise, the choiceas? made by the parties will be invalid and
unenforceable.

In 1993, China has promulgated the Company LavhefReople's Republic of China. The
foreigner investors may newly establish their itments in form of company limited by
shares. Nowadays, there are many such compani&sna.

For overview, in 1997, the new foreign investment€hina were performed most often by
foreign wholly owned enterprises with 45, 2 %, delked by foreign equity joint ventures with
43, 5 % and contractual joint ventures with 11,3 %

2Zhao, X.: The Ventures Laws and the Corporatioaw in China — Comparisons, Conflicts and Suggestion
for Reform. 4 Canberra L. Rev. 81 1997-1998, pp. 82

3 Article 126 of the Contract Law:

»The parties to a contract involving foreign intasts may choose the law applicable to the settlerokttteir
contract disputes, except as otherwise stipulatedhty. If the parties to a contract involving fagei interests
have not made a choice, the law of the countrytizlwvthe contract is most closely connected stakybplied.

The contracts for Chinese-foreign equity joint wees, for Chinese-foreign contractual joint ventii@nd for
Chinese-foreign cooperative exploration and dewelept of natural resources to be performed withie th
territory of the People's Republic of China shalpdy the laws of the People's Republic of China.”

* Mentioned in lecture ,Chinese Foreign Investmeawt, given by Prof. Zeng Huaqun, Law School, Xiamen
University, September 23, 2008. ZENG, H: Chineseeigm Investment Laws: Recent Developments towards
Market Economy. World Scientific and Singapore lmsity Press, 1999.
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1.1 THE LAW ON CHINESE FOREIGN EQUITY JOINT VENTURES

Article 4 of the Law on Chinese Foreign Equity doWentures provides that equity joint
ventures shall take the form of a limited liabiligompany. The Regulations for the
Implementation of the Law of the People’s RepuloicChina on Chinese Foreign Equity
Joint Ventures provides in Article 2 that an equatiyt venture is a legal person in China and
is subject to the jurisdiction of Chinese laws.

The foreign party must contribute at least 25 %haf registered capital of an equity joint
venture® The equity joint venture is not allowed to rediite registered capitiland the
parties share profits, risks and losses in proporto their contributions to the registered
capital’

The process of establishing the equity joint vemiarolves the examination and approval of
the Ministry of Foreign Trade and Economic Coogeraf{,MOFTEC*).2 To form an equity
joint venture, the Chinese party must submit theessary documents such as project
proposal and preliminary feasibility study repand these documents will be then transmit to
the examination and approval to the MOFTEC. Aftgamination and approval of the
preliminary feasibility study report the partiesdentake a final feasibility study and negotiate
and execute the equity joint venture agreementaatides of association. Afterwards, the
parties must submit an application for establishimére equity joint venture agreement and
articles of association, a list of candidates far ¢thairman, vice chairman and other members
of the board of directors. They also must subnetdfficial opinions from the department in
charge of the Chinese party and the governmenhefPeople’s Republic of China at the
provincial level where the equity joint venturetdgsbe located.The time limit for decision to
be made is three montf.

Within one month after receipt of the approval ifiedte, the applicants are required to carry
out the procedures of registration at the admaiiste bureau of industry and commerce at
the provincial level where the equity joint ventisdo be located. The equity joint venture is
formally established upon the issuance of a busitiesnse from the registration authority.

The law provides only some general provisions anittternal structure of the equity joint
ventures: The board of directors is the highest organ oéquity joint venturé® The board

® Article 4 of the Law of the People’s Republic diiia on Chinese Foreign Equity Joint Ventures.
® Ibid., Article 22.

" Ibid., Article 23.

® Ibid., Article 8.

? Ibid., Article 9.

1% bid., Article 10.

" Ibid., Article 11.

2 vabo, L.: New Forms and Organizational Structw®Boreign Investment in China Under the Companw La
of the PRC. 7 Transnat'l Law. 1994, pp. 335.
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of directors must consist of at least three memlagd the appointment is based on the
parties’ investments in the joint ventdfeSince 1990 there is no limitation on appointment o
the chairman and either Chinese or foreign pantiag be appointed as the chairntan.

The Law on Equity Joint Ventures provides the lifoit the duration of the joint venture. In
1986, the Implementation on Equity Joint Venturasvlwas amended and allows the period
of more than fifty years, instead of limitationttorty years as provided in 1983.

1.2THE LAW ON CHINESE FOREIGN CONTRACTUAL JOINT VENTUR ES

Article 2 of the Law on Chinese Foreign ContractJdaint Ventures provides that a
contractual joint venture is a Chinese legal pensanmeets the requirements of the Civil
Law. As a result, the contractual joint venture€imna may be divided into two categories: a
contractual joint venture which is a legal persamd a contractual joint venture which is not
legal person. In practice, the most of contracjaeit ventures in China operate as a legal
person exclusively in form of a limited liabilityompany'’ The contractual joint venture
which is not operating as a legal person is sinldegal form to the partnership organization
pursuant to Article 52 of the General Principleshaf Civil Law®

Most provisions in the Contractual Joint VenturesvLare similar to those in Equity Joint
Ventures Law. The difference is that a contracjagit venture is more flexible for foreign
direct investments. A contractual joint venture niale a form of a separate legal entity or
contractual ,co-operative* agreement between Cleirsesl foreign partie’s.

There is no provision on minimum percentage of tehmontribution provided by foreign
investors. The investors enjoy the freedom to nagwiamong themselves on allocation of
profits, not in proportion to their capital conwiibns as in the case of the equity joint
ventures’

13 Article 33 of the Regulations for the Implemeraatiof the Law of the People’s Republic of ChinaGinese
Foreign Equity Joint Ventures.

“Ibid., Article 34.

> Yabo, L.: New Forms and Organizational Structw®Boreign Investment in China Under the Companw La
of the PRC. 7 Transnat'| Law. 1994, pp. 336. Adi6l of the Law of the People’s Republic of ChinaGitinese
Foreign Equity Joint Ventures.

18 |bid., pp. 336-337.

17Zhao, X.: The Ventures Laws and the Corporatioa in China — Comparisons, Conflicts and Suggestion
for Reform. 4 Canberra L. Rev. 81 1997-1998, pp. 86

18 |bid., pp. 86-87.

¥ yabo, L.: New Forms and Organizational StructweBoreign Investment in China Under the Company La
of the PRC. 7 Transnat’l Law. 1994, pp. 337.

2 Article 2 of the Law of the People’s Republic dii@a on Chinese Foreign Contractual Joint Ventures.
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At the end, we shall mention that the investorsshort-term co-operative contracts with
Chinese partners within China prefer this kind @h{ venture, rather than the equity joint
venture?!

1.3THE LAW ON FOREIGN WHOLLY OWNED ENTERPRISES

The Law of the People’s Republic of China on Fameigholly Owned Enterprises permits
foreign investors to hold a 100 % ownership inttipeivate enterprises.

What's according to the legal character of a fareidolly owned enterprise (,WFOE"), the
provision is almost the same as that in the LawQimnese Foreign Contractual Joint
Ventures. It stipulates that an enterprise forméith Woreign capital, which is also a legal
persoplzzunder Chinese Civil Law (,GPCL"), shall arquthe status of a Chinese legal
persorr.

The Implementation Law provides that the organaratl form of a WFOE shall be limited
liability company. The foreign investor is liable the extent of his capital contributiéh.
There is no minimum registered capital requireniéAt.WFOE is not allowed to reduce the
registered capital during its period of operatfdriny increase or transfer of registered
capital is subject to approval by the examinatiod approval authority and the procedure is
carried out with an administrative bureau of indusind commercé®

The application procedure for approval and redistnaof a WFOE is similar to that of an
equity joint venture. The MOFTEC has a full authpto grant permission, but in some cases
it is granted to the government on provincial lesethe government in a special economic
zone (,SEZ“)?’

The WFOE is not limited on the period of its openat unlike in case of the equity joint
ventures. The Implementation Law provides thatgéeod of operation may be determined
by the foreign investor in the application for édisthment of a WFOE in accordance with the
specific situations of different industries and ezptises, and must be approved by the
authority?®

ZLyabo, L.: New Forms and Organizational Structw&Boreign Investment in China Under the Companw La
of the PRC. 7 Transnat’l Law. 1994, pp. 337-338.

2 Article 8 of the Law on Foreign Wholly Owned Enigses.

2 Article 19 of Detailed Provisions for Implementatiof the Wholly Foreign-Owned Enterprises Law.
 |bid., Article 21.

% |bid., Article 22.

% |bid., Article 23.

*|bid., Article 8.

2 bid., Article 73.
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We shall consider a fact that the WFOE is requicedxport most of its products and is only
allowed to sell its products on Chinese market urile sale proportion permitted by the
government?® It is remarkable that the price of products saidGhinese market should not
violate the Chinese regulations with respect togcontrof*°

1.4THE COMPANY LAW

Since the Company Law was enacted in 1993, thesimants of foreign investors may take
newly form of foreign-invested companies limited &lyares. This area is regulated by the
Interim Provisions on Several Questions for Esshlitig Foreign-Invested Companies
Limited by Shares (,FICLS Provisions®) from 199%dathe Several Opinions on Foreign
Investment in Listed Companies (,FICLS Opiniongtyrh 20013

The Company Law has started a ,new decade” in dar@vestments in China. It has also
brought difficulties. Such problematic provisionpgeovided in Article 218 of the Company
Law: ,This Law shall be applicable to foreign-investenhited liability companies and joint

stock limited companies. Where the laws on entsepriwith foreign investment provide
otherwise, such provisions shall apply.”

The three foreign ventures in China — foreign ggjaint ventures, foreign contractual joint
ventures and foreign wholly owned enterprises —aipd in China as independent legal
system>? As the Company Law was promulgated, China hagifaceissue how to harmonize
the ventures laws and the Company &wintil now it has not been clearly solved yet.

2. TAX LAW

The foreign investors are concerned with Chinegdaa. China’s accession to the WTO has
resulted in new enacted laws or amendments toirmxittx laws>*

2 bid., Article 45.
30 |bid., Article 48.

31 Zhu, Y.: Concise Chinese Law. Law Press, 2003,356, 363. Also mentioned in lecture ,Chinese Fgmei
Investment Law* given by Prof. Zeng Huaqun, Law &ih Xiamen University, September 23, 2008.

% 7Zhao, X.: The Ventures Laws and the Corporatioaw in China — Comparisons, Conflicts and Suggestion
for Reform. 4 Canberra L. Rev. 81 1997-1998, pp. 81

3 |bid., pp. 81, 98.

34 Chaowu, J.: Chinese Tax Law. Law Press, 2004]1¢p.

If we compare the current tax system with the ggstem of taxes, we will find out that in 1980 erth were
only 8 types of taxes in China and after the td&rma in 1994 the total number of taxes increase2@dypes of
taxes. Today, there are 24 types of taxes whielinatuded into 6 categories:

Turnover taxes. These taxes are levied on the sal@nhue, operational revenues and the price ontigyiaf

import and export goods in the process of produa¢tirculation or service provision. The turnovaxds are the
value added tax, the business tax, the consumfatioand the customs duties.
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Before 2008 the Chinese taxation system distinguighe income tax rate for domestic and
foreign funded enterprises. There was need to uh#yincome tax rates for domestic and
foreign funded enterprises because until 2008 aheign funded enterprises enjoyed ,supra-
national tax treatment®. Instead, such enterprisg®y nowadays the national treatment,
pursuant to the WTO rulés.

We shall conclude that the investments do not biengvestors as much profit as before. We
also remark that there is a trend to shut dowrfdbtories in developed cities on coast and
move such factories more and more inland into rarals in order to reduce costs and hire
cheaper labor.

3. PROTECTION OF INTELLECTUAL PROPERTY RIGHTS

The People's Republic of China did not have a cetmsive intellectual property law
system until 1980°s. The intellectual property lavChina was commenced in the late 1970°s
and was result of the ,opening-up* polity.

With its admission to the WTO, China has had to demcerned with its successful
implementation of WTO treaties, including the Tra&igated Aspects of Intellectual Property
Rights (TRIPS) Agreement. That is the result of the unified legal protectioh the
intellectual property rights within the WTO memistates. China promulgated the Trademark
Law in 1982, the Patent Law in 1985 and the Coprigaw in 1990.

The principle of protection of intellectual properights is included in the General Principles
of the Civil Law of the People's Republic of Chiofa1986 (,GPCL")*® Article 94 of GPCL

Income taxes. These taxes are levied on the inoofriadividuals and entities. This category includbs
individual income tax and the enterprise income tax

Resource taxes. These taxes reflect the explaitatiorarious natural resources and the developmintban
land. This category covers the resource tax andben land use tax.

Property taxes. These taxes are levied on the giep®wned by individuals and entities. This catggonsists
of the house tax and the urban real estate tax.

Special purpose taxes. It includes the banquettbexurban maintenance and construction tax, theldéad
occupation tax, the fixed asset investment orieanabx, the land value added tax, the oil tax dredvehicle
purchase tax.

Conduct taxes. This category covers the vehiclevasdel use tax, the vehicle and vessel licende f@a, the
vessel tonnage tax, the stamp tax, the deed kexartimal slaughter tax and the securities tratdirg

% Mentioned in lecture ,Chinese Tax Law*, given byoP Liao Yxin, Law School, Xiamen University,
September 25, 2008.

% Zhu, Y.: Concise Chinese Law. Law Press, 200310.
37Zhu, Y.: China’s Civil Law. Law Press, 2003, pp31

3 Chapter V of GPCL, Articles 94 — 97.
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ensures the right of copyrigfitHowever, the GPCL serve as a basic provision dh&e
civil law in the field of intellectual property rigs and as the legal source of copyright law
serves the Copyright Law of the People's Repulfliciona. Article 95 of GPCL calls for the
protection of the patent righf§.To ensure such rights, the Patent Law of the R&opl
Republic of China was promulgated. Article 96 of @P ensures the rights to the
trademark! The trademarks are protected by the Trademarkdfaie People's Republic of
China.

In current China, many intellectual property casese only because of the lack of knowledge
of intellectual property rights among Chinese styci@here are many cases in practice
dealing with the rushing registration made by aaptbarty. As an example serve a recent
caseSony Ericsson Mobile Communications (China) Co. Ltdv. TRAB of SAIC.**To
conclusion why | have mentioned this issue: to wlareigner investors, to confirm that all
intellectual property rights shall be registerecdequate time within the authority in order to
avoid rushing registration made by another party.

Not only on the case above mentioned, but in génara shall conclude that Chinese
competent authority as the Trademark Review andudidation Board of The State

Administration of Industry and Commerce (,TRAB") kes from time to time a mistake in

facts and applies law wrongfully. The completel¥fetient opinion of TRAB and courts on

applicable legal provisions is very controversialGhinese practice of intellectual property
protection. Therefore, the important role is todreen to the second instance authority in
intellectual property cases — to the intermediatats.

CONCLUSION

Since 1980's China has become a ,giant” countryegeiving foreign direct investments.
This process is a result of ,open door” policy. €hihas been changed dramatically in the

39 Article 94 of GPCL:,Citizens and legal persons shall enjoy rights eftteorship (copyrights) and shall be
entitled to sign their names as authors, issue jmblish their works and obtain remuneration in atance
with the law.”

0 Article 95 of GPCL;, The patent rights lawfully obtained by citizensdalegal persons shall be protected by
law.”

“1 Article 96 of GPCL:,The rights to exclusive use of trademarks obtairmd legal persons, individual
businesses and individual partnerships shall bagoied by law."

2 Court decision made in September, 2008. For referesee the case. In brief, Mr. Liu Jian-jia aggplfor
registration of the ,SOAI" trademark to the TradekBureau and he obtained the registration thagotiéd to
the ninth commodity category like DVD, amplifier,PBE speaker and telephone. Song Ericsson Mobile
Communications Co. Ltd and Sony Ericsson Mobile @amications (China) Co. Ltd applied to repeal the
registration of the trademark. TRAB (the TrademdReview and Adjudication Board of The State
Administration of Industry and Commerce) made aigiec in behalf of Mr. Liu Jian-jia. Finally, Beifjg First
Intermediate People’s Court made a decision thatrademark SOAI shall not be registered. Thefbtr. Liu
Jian-jia was considered as a rushing registratiodeut Article 31 of the Trademark LawNo trademark
application shall infringe upon another party’s sting prior rights. Nor shall an applicant registar an unfair
means a mark that is already in use by anotherypand has certain influenceAccording to the court, SOAI
mark was already accepted by public and used hypimegss of Sony Ericsson. In fact, SOAI is a traddnthat
has been used in China by corporation.
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field of economic development, as well as in lefl@mework. The appropriate legal
provisions had to be enacted in order to attracido investors seeking for supportive laws
and favorable conditions for doing business in @hin

The first law dealing with the foreign investmemtas adopted in 1979 (the Law on Chinese
Foreign Equity Joint Ventures). As a result of sssful attraction of foreign investors, the

laws regulating two new forms of investments werenpulgated in 1986 and 1988, i.e. the
Law on Foreign Wholly Owned Enterprises and the LawChinese Foreign Contractual

Joint Ventures. The ,second generation“ of legahfework in China dates back to 1993, the
Company Law was promulgated.

Naturally, the foreign investors are concerned vithinese tax law and intellectual property
protection. In this context, since 2008 the forefgnded enterprises do not enjoy supra-
national tax treatment anymore, but national trestnas a result of harmonization with the
WTO rules. In the area of intellectual property |a@hina has amended its intellectual
property laws in line with its commitments, whicbcards with WTO treaties, including the

TRIPS Agreement. However, the practice and thereafoent of intellectual property laws

are facing challenges.
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